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Illinois Bell Telephone Company (*“Ameritech Illinois”), pursuant to section 252(b)(3) of
the Telecommunications Act of 1996 (“1996 Act” or “Act”), hereby responds to XO Tllinois,
Inc.’s (“XO) Petition for Arbitration Pursuant to Section 252(b) of the Telecommunications Act
of 1996 to Establish an Interconnection Agreement with Ameritech IHinois (“‘Petition™).

L. SCOPE OF THIS ARBITRATION

XO'’s Petition asserts there is just one issue in dispute, namely, whether “XO is entitled to
opt into the Focal-Illinois Agreement, including the entirety of the intercarrier compensation
provisions of that agreement.” (Petition at 7.) As XO’s subsequently filed testimony makes
clear, however, that is not the only issue presented by XO: XO is also proposing reciprocal
compensation language for the parties” interconnection agreement, and is advocating that
language not on the ground that XO is entitled to opt into it (XO concedes it is not), but on the
ground that the language reflects the applicable law.

XO concedes it cannot opt into the ISP intercarrier compensation provisions of the
Focal-Ameritech Illinois interconnection agreement (the “Focal Agreement”). (Verified
Statement of Douglas W. Kinkoph at 3, lines 21-24.) XO has no aiternative but to concede
that, because the FCC has ruled that “carmers may no longer invoke section 252(1) to opt into an
existing interconnection agreement with regard to the rates paid for exchange of ISP-bound

traffic.” Order on Remand and Report and Order (FCC 01-131), In the Matter of the Local
Competition Provisions in the Telecommunications Act of 1996, Intercarrier Compensation for
ISP-bound Traffic, CC Dockets No. 96-98 and 99-68 (rel. April 27, 2001) (“ISP
Compensation Remand Order”), at { 82.

To fill the gap, XO proposes reciprocal compensation language for the parties’

agreement. As Mr. Kinkoph explains (Verified Statement at 5, lines 14-20):
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XO cannot opt into the ISP reciprocal compensation portion of the Focal
agreement. Therefore, XO has proposed language that would remain in effect
until such time as Ameritech has notified XO of its intent to implement the
“mirroring rule” set forth in paragraph 89 of the FCC [ISP Compensation
Remand Order]. That language is similar to language in the Focal agreement. A
copy of XO’s proposed language was attached to XO’s petition as Appendix E.

Plainly, then, XO is not asking the Commission only to determine the extent to which
section 252(1) of the 1996 Act does or does not entitle XO to opt into the reciprocal
compensation provisions of the Focal Agreement. Rather, XO is asking the Commission to

approve on its merits the language attached to XO’s Petition as Appendix E. Ameritech [llinois

¥ e

opposes XO’s language,

=]

XO’s proposed language, as it appears in Appendix E to XO’s Petition, is as follows,
with boldface numbers inserted for later reference:

4.7 Compensation for the transport and termination of Local Traffic and
IntralLATA Toll Traffic shall be pursuant to this Section 4.7. [1] The Reciprocal
Compensation arrangements set forth in this Section 4.7 are not applicable to (i)
Exchange Access traffic, (ii) traffic terminated to Requesting Carrier using
Ameritech's unbundled switching and for which the Requesting Carrier incurs
no incremental cost to terminate traffic, (iii) traffic originated by one Party on a
number ported to its network that terminates to another number ported on that
same Party's network or (iv) any other type of traffic found to be exempt from
Reciprocal Compensation by the FCC or the Commission. [2] All Exchange
Access traffic and IntraLATA Toll Traffic shall continue to be governed by the
terms and conditions of applicable federal and state tariffs. [3] Compensation
for traffic that is delivered through Transit Service shall be pursuant to Section
7.2.

4.7.1 [4] Reciprocal Compensation applies for transport and termination of
Local Traffic billable by Ameritech or Requesting Carrier which a Telephone
Exchange Service Customer originates on Ameritech's or Requesting Carrier’s
physical switch for termination on the other Party's physical switch. [5] The
originating Party shall compensate the terminating Party for the transport and
termination of Local Traffic for the function(s) provided by that terminating
Party at the rate(s) provided at Item II of the Pricing Schedule (i.e. End Office
Local Termination, Tandem Switching, Tandem Transport Termination, and
Tandem Transport Mileage). 6] The Parties’ obligation to pay Reciprocal
Compensation to each other shall commence on the date the Parties agree that
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the network is compiete (i.e., each Party has established its originating trunks as
well as any ancillary functions (e.g., 9-1-1)) and capable of fully supporting
originating and terminating Customer (and not a Party’s test) traffic.

4.7.2 [7] Each Party shall charge the other Party its effective applicable federal
and state tariffed intraLATA FGD switched access rates for those functions a

Party performs relating to the transport and termination of IntraLATA Toll
Traffic.

4.7.3 [8] Compensation for transport and termination of all traffic which has
been subject to performance of INP by one Party for the other Party pursuant to
Article XIII shall be as specified in Section 13.7.

Thus, XO is proposing language that would [1] identify categories of traffic to which
reciprocal compensation does not apply; {2] provide for intercarrier compensation for two of
those categories (Exchange Access traffic and IntralLATA Toll Traffic); [3] address
compensation for transit traffic; [4] define the traffic to which reciprocal compensation would
apply; [5] specify the rate elements constituting reciprocal compensation; [6] state when the
parties’ mutual obligation to pay reciprocal compensation shall commence; {7] specify (by
reference) the rates the parties would pay each other for transport and termination of IntraLATA

Toll Traffic; and [8] address compensation for transport and termination of traffic which has

been subject to interim number portability.

The parties apparently agree that Ameritech Illinois may elect to exchange traffic — both

traffic that is subject to reciprocal compensation under sectton 251(b)(5) of the 1996 Act
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(“251(b)(5)”) traffic and ISP-bound traffic — at the capped rates set forth in the ISP
Compensation Remand Order.! Also, both parties’ proposals agree that until such time (if any)
as Ameritech Illinois makes that election, whatever rates the parties pay each other for
terminating 251(b)(5) traffic will also apply to ISP-bound traffic that the parties exchange. The
parties disagree, however, on what those rates should be. This is the central issue in this
arbitration, and we return to it in Section III below.

IL UNAVAILABILITY OF FOCAL RECIPROCAL COMPENSATION

PROVISIONS UNDER SECTION 252(I) IN LIGHT OF UNAVAILABILITY OF
ISP COMPENSATION PROVISIONS

As the preceding section demonstrates, this docket presents the Commission with
important questions in addition to what the Petition mistakenly states is the only issue in the
case. That issue, again, is whether the fact that XO cannot have the ISP intercarrier compensation
provisions of the Focal Agreement means that XO also cannot have any other intercarrier
compensation provisions of the Focal Agreement because all the intercarrier compensation
provisions are legitimately related. We have shown that that is not by any means the only issue,
because XO has proposed four paragraphs of reciprocal compensation language; Ameritech

-and the Commission 1s thus called upon to determine,

on the merits and without regard to anyone’s views on how section 252(1) operates, what
language should be included in the parties’ agreement.
Indeed, the issue that the Petition mistakenly calls the only issue — what provisions in the

Focal Agreement are not available to XO under section 252(1) — may not need to be addressed at

all.

! The ISP Compensation Remand Order (Y 78} permits Ameritech Illinois to elect to exchange ISP-bound
traffic at specified capped rates, but only if it offers to exchange all 251(b)(5) traffic at the same rates (id. Y| 89). If
Ameritech Tllinois does not elect the FCC caps, it must then exchange ISP-bound traffic at state-approved or state-
arbitrated reciprocal compensation rates, (Id.)
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—If that is correct, then there is no

issue whatsoever in this proceeding concerning how section 252(i) operates: The Commission
would consider XQ’s proposed sections 4.7, 4.7.1, 4.7.2 and 4.7.3 in their entirety and-Ameritech

iretv-and would decide, on the

merits, that the parties’ agreement should include one or the other or, possibly, a variation of onc

or the other that complies with the 1996 Act and all applicable FCC Regulations.
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If the Commission does reach that question, it should resolve it in favor of Ameritech
Ilinois. A requesting carrier that opts into an interconnection, an unbundled network element or

a service under section 252(1) must take all “terms and conditions” that are “legitimately related”

2 The Commission will not reach the contention if it agrees with Ameritech Illinois that XO’s proposed

sentence [3] puts the question of intercarrier compensation on transit traffic into play.
} If this proceeding really did turn on the interpretation of section 252(i), as XO contends, the proceeding
would have to be dismissed. XO initiated this proceeding as an arbitration under section 252(b) of the 1996 Act. In
such a proceeding, the Commission has jurisdiction only to resolve disagreements about the incumbent carrier’s
duties under section 251 of the Act. This is because the subject matter of the arbitration is “open issues™ (see

section 252(b){1)) arising out of the parties’ negotiations under section 252(a), and the subject matter of those
negotiations, in turn, is “the particular terms and conditions of agreements to fulfill the duties described in”

section 251. {See section 251(c)(1).) The incumbent’s duties under section 251 are many, and the scope of
arbitrable issues is therefore extensive. But the incumbent’s obligations under section 252(1) are separate from and
in addition to its duties under section 251, and the interpretation of the 252(i) obligations is not within the scope of
the arbitrator’s jurisdiction under section 252(b). This is not to say that the Commission does not have authority to
interpret and enforce section 252(i). It clearly does. But not in an arbitration under section 252(b). Thus, again, this
section 252(b) proceeding would be subject to dismissal if it were true that the only issue it presents is, as XO
contends, the interpretation and application of section 252(i}).
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to that interconnection, unbundled network element or service. First Report and Order (FCC 96-
325), In the Matter of Implementation of the Local Competition Provisions in the
Telecommunications Act of 1996, CC Dockets No. 96-98 and 95-185 (rel. Aug. 8, 1996), at

§ 1315. Here, XO cannot opt into the ISP compensation provisions of the Focal Agreement.
Consequently, XO cannot, by operation of law, opt into provisions of the Focal Agreement
that are “legitimately related” to those ISP compensation provisions. The question then

becomes, which provisions are legitimately related.
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III. INTRODUCTION TO THE PARTIES’ COMPETING RATE PROPOSALS FOR
INTERCARRIER COMPENSATION

This section focuses on the central issue in this arbitration: the rates at which the parties
will compensate each other for call termination during the period between the Effective Date of
the agreement they are arbitrating and the date (if any) on which Ameritech Illinois elects the
FCC caps.*

XO’s proposal, embedded in sentence [5] of the XO language quoted above, is that the

parties compensate each other for call termination at the currently prevailing Illinois rates that

¢ The rates in question would also continue to apply to non-ISP traffic exchanged by the parties if Ameritech

Ilinois were to elect the FCC caps on ISP-bound traffic by offering to exchange all traffic at those rates and if XO
were to decline Ameritech [llinois’ offer.

8896722.2 72001 1547C 030 8




appear, for example, in the Focal Agreement.

Under the reciprocal compensation rate structure that is currently in place in Illinois, and
that XO advocates, Ameritech [llinois charges a CLEC either the “tandem serving rate” or the
“end office serving rate” when Ameritech Illinois terminates a call that originates on the CLEC’s
network. The end office serving rate applies when the CLEC delivers the call to the Ameritech
Ilinois end office that serves the called party. This rate consists of a single element: a
per/minute end office switching rate that, in theory, compensates Ameritech Illinois for the costs
it incurs when it switches the call at its end office onto the called party’s loop.

The tandem serving rate applies when the CLEC delivers the call to an Ameritech Illinois

tandem switch. In that scenario, Ameritech Illinois switches the call at the tandem; transports the

s Section 252(d)(2) requires that reciprocal compensation rates allow each carrier to recover the costs

associated with the transport and termination on its network of calls that originate on the other carrier’s network,
based on a reasonable approximation of the additional costs of terminating such calls.
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call from the tandem to the end office switch that serves the called party; and then switches the
call at the end office onto the called party’s loop. The tandem serving rate, again theoretically to
compensate Ameritech Illinois for the costs it incurs to perform these multiple functions, is the
sum of the same per/minute end office switching element identified in the preceding paragraph;
plus a per/minute tandem switching element; plus a per/minute tandem transport element®.

For traffic that moves in the opposite direction — i.e., calls that originate on Ameritech
Illinois’ network and that are terminated on the CLEC’s network — the CLEC charges reciprocal
compensation at rates that mirror Ameritech Illinois’ rates.

Current reciprocal compensation rates in Illinois, while theoretically designed to
compensate Ameritech Illinois and interconnected CLEC:s for the costs they incur to transport
and terminate calls, were calculated by means of a method (described below) that averaged the
duration of all calls to which reciprocal compensation applied. As a result, the reciprocal
compensation charge for any individual call may be imprecise. This has always been true. At
the time when the averaging was performed, however (i.e., when the current rates were
calculated), reciprocal compensation charges in the aggregate were not significantly imprecise,
because the average call duration that was used was a true average of the universe of calls as it
then existed.

Subsequently, however, there have been dramatic changes in call durations for certain
categories of calls — changes that this Commission has explicitly recognized. As a result,
continued use of current reciprocal compensation rates — based as they are on an average call
duration that does not fit the profile of the traffic on today’s local exchange network — yields the

following consequences: First, the intercarrier compensation charge for any individual call is

¢ The tandem transport element is the sum of two sub-elements: tandem transport termination and tandem
transport facility mileage, which is a per/minute per/mile figure.
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more apt than before to be imprecise, and by a wider margin. Second, the charges assessed by
(or paid by) any individual carrier in the aggregate are now — unlike before — almost certain to
deviate — dramatically for some carriers - from actual termination costs. Thus, adoption of XO’s

proposed language for section 4.7 would likely result in significant over-compensation or under-

compensation of one party or the other, in violation of section 252(d)(2) of the 1996 Act.

Ameritech-HHneis’ propesat-below, but first describe more specifically the averaging method on

which the current rate structure is based:

. Current reciprocal compensation switching rates are per minute rates that assume
an average call duration of approximately 3 %2 minutes.

. Those rates were arrived at by melding two cost streams: (1) set-up costs, which
are¢ incurred one time per call and do not vary with the duration of the call; and
(2) time-sensitive costs that are incurred over the entire duration of the call.

° Since set-up costs are incurred one time per call, they were melded into the
current per minute reciprocal compensation switching rates by being spread over
the 3 ¥ minute average duration. Thus, for example, if the fixed per call set-up
cost were 10¢, then approximately 2.85¢ of that 10¢ (i.e., 10¢ +~ 3.5) would be
assigned to each minute, so that, on average, the full 10¢ set up cost would be
recovered on each call, (The 10¢ figure is hypothetical, and is used to simplify
the illustration.)

. An ever-growing category of calls that is subject to reciprocal compensation rates,
namely, ISP-bound calls, averages between seven and eight times as long as the
average call that was used to calculate the current rates — approximately 26
minutes. Indeed, the tremendous volume and long duration of ISP-bound calls
has nearly doubled the average duration of all calls that are subject to reciprocal
compensation rates.

. Consequently, when current reciprocal compensation switching rates are applied
to ISP-bound calls, the compensation paid on the average ISP call recovers
between seven and eight times the set-up costs that it should recover. (Using the
numbers in the example above, a 26-minute call would recover 26 x 2.85¢ =
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74.1¢ in set-up costs, even though the call actually cost only 10¢ (like all calls) to
set up).

. While ISP-bound traffic is the most dramatic example, the point applies generally
to all traffic that is subject to reciprocal compensation rates: The current rate
structure yields non-cost-based compensation for an enormous percentage of
individual calls, because it overcompensates for long calls (by overcharging for
set-up costs) and undercompensates for short calls (by undercharging for set-up
costs).

' . For example, business calls and wireless calls are typically shorter than

| other calls, while calls on chat lines and corporate network dial-in lines are

: typically longer than other calls. The current rate structure is
economically inefficient in that it tends to encourage carriers to develop
business plans (i.e., to target particular categories of customers and/or to
design service offerings) solely in order to take advantage of the arbitrage
opportunity presented by rates that fail to take call duration into account.
The Commission should eliminate this arbitrage opportunity, and the
socially undesirable economic inefficiency it introduces, by adopting
Ameritech Illinois’ proposed rate structure.

The Commission Staff has agreed with the core of the foregoing analysis. In Docket

No. 00-0027, Staff’s witness testified:

Although the reciprocal compensation rate . . . is a per minute charge, it 1s
actually comprised of a set-up cost and a duration cost. The set-up costs are
those costs that are incurred on a per call basis and are not sensitive to minutes
of use. Duration costs, on the other hand, are those costs that depend on the
length of the call. Since the set-up costs are one-time costs and are generally
greater than the duration costs, Ameritech has melded the set-up costs into a per-
minute rate based on the average duration of a local call (3.3 minutes) and
combined that cost with the duration costs to arrive at a composite per-minute
reciprocal compensation rate. Therefore, when Ameritech pays reciprocal
compensation rates on ISP traffic, which have an average duration of 26
minutes, it is paying the set-up cost more than seven times over. Thus,
Ameritech is overcompensating . . . for the cost of an ISP call when using the
currently structured reciprocal compensation rate.

(Verified Statement of Patrick L. Phipps (Staff Ex. 2.0} (Feb. 28, 2000) Docket No. 00-0027, at
15-16.)
In its post-hearing brief in that docket, Staff sought “the implementation of ail of

[Mr. Phipps’] recommendations,” including “his recommendation that Focal receive a reciprocal
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compensation rate that has been adjusted to reflect [] longer holding times.” {Initial Brief of the
Staff of the Illinois Commerce Commission (March 27, 2000) Docket No. 00-0027, at 5-6.) In

doing so, Staff relied on Mr. Phipps’ testimony concerning call duration, which Staff noted

“appears to be uncontroverted.” (Jd. at 12.)
Tn its final order in 00-0027, the Commission agreed that the evidence suggested

dramatic shifts in the utilization of the local exchange network, associated with
the explosion of Internet traffic, and the resultant effects these changes are
having upon the issue of reciprocal compensation. Due to these changes, the
issue of reciprocal compensation demands further scrutiny by this Commission
in order to ensure that just and reasonable rates are in place in Illinois.

Arbitration Decision, Docket No. 00-0027 (May 8, 2000), at 12.

of Leeal Call

oA g

7 The Commission thereafter opened a docket to investigate the question of intercarrier compensation on
ISP-bound traffic (Docket No. 00-0555), but it appears the Commission will close that docket without addressing
the question, on the ground that the ISP Compensation Remand Order precludes the Commission from regulating
rates for ISP-bound traffic.
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IV. THE COMMISSION’S JURISCTION TO ARBITRATE RECIPROCAL
COMPENSATION RATES IN THIS PROCEEDING

and that the FCC’s ISP Compensation

Remand Order prohibits the Commission from regulating the rates for such calls. Any such

argument fails. Amerntech Illinois is not asking the Commission to decide anything about ISP-

bound calls-

ealis. Obviously, the Commission has authority to do that.
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As it happens, the state of the law is such that whatever rates the Commission establishes
for 251(b)(5) calls will also apply to ISP-bound calls (except in the scenario identified above in
footnote 4). But that is because the FCC has so ruled, not because of any decision that this

Commission will be making about ISP-bound calls.

o

- To be sure, intercarrier compensation rates for ISP-bound traffic

may be rationalized along with reciprocal compensation rates for 251(b)(5) calls — in a manner
that precisely accords with Staff’s recommendation to the Commission in Docket 00-0027 — but
that by-product will be by operation of the FCC’s ISP Compensation Remand Order, not by any
improper cxercise of jurisdiction over ISP-bound traffic.
V. ATTACHED PROPOSED INTERCONNECTION AGREEMENT

Ameritech [llinois submits herewith the interconnection agreement that it advocates in
this proceeding. The agreement consists of several parts:

A, The “main’’ agreement, in redlined form. This is the Focal Agreement that XO

seeks to adopt, but with modifications reflecting Ameritech Ilinois” positions in this proceeding.

Ttalicized language in the redline is language that Ameritech Illinois maintains should be

included in the parties’ agreement and that XO opposes. Language-shownvwithstrikethrough in

the redline is language that XO maintains should be included in the parties” agreement and that
Ameritech Ilinois opposes. Plain text language in the redline is language that the parties have
agreed will be included in their agreement. Thus, the “main” agreement that Alﬁeﬁtech Nlinois
advocates consists of the plain text and italicized language in the redline, and excludes the

stricken through language.
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Of the language in the “main” agreement that 1s italicized or underscored, there is some
that is not actually in dispute, but that reflects only the tailoring of the underlying Focal
Agreement to XO. This includes, for example, the name of the carrier on the title page. Because
XO has not formally signed off on these changes, they are shown in redline form. The only
provisions in the main agreement that show redlining that Ameritech Illinois believes reflect

disputed language are sections 4.7, 4.7.1 (and its footnote), 4.7.2 and 4.7.3.

C. Appendices DA, DSL, Merger Conditions, OS, Physical Collocation, and Virtual

Collocation, and Amendment to Ameritech Illinois/Nextlink Illinois Agreement. There is no

disagreement about these appendices.
Ameritech Illinois urges the Commission to direct the parties to enter into an
interconnection agreement consisting of the Ameritech Illinois version of the “main” agreement,

the-AppendixReciprocal-Compensation-and the appendices identified in item C above.

V. IDENTIFICATION OF ADDITIONAL ISSUES SET FORTH FOR
ARBITRATION

Ameritech Illinois believes that XO’s Petition, including XO’s proposed sections 4.7,
4.7.1,4.7.2 and 4.7.3, places in issue all matters that the Commission needs to decide in order to
direct the parties to enter into the interconnection agreement that Ameritech Illinois advocates.

To avoid any possible uncertainty on that score, however, Ameritech [llinois hereby sets forth for

8 The form of the Appendix Reciprocal Compensation that Ameritech Illinois submits herewith is different in
some respects from the form of the appendix that Ameritech Hlinois previously offered XO. Substantively,
however, there is no difference. In particular, XO has rejected the concept of bifurcated rates that Ameritech Illinois

proposes.
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arbitration, pursuant to sections 252(b)(3) and 252(b)(4)(A) of the 1996 Act, the following

issue’:

? Section 252(b)(3) authorizes the filing of this Response, and section 252(b)(4)(A) makes clear that the
Response may set forth issues for arbitration in addition to those set forth in the Petition.
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CONCLUSION

For the reasons set forth above, and as further elaborated and supported in this
proceeding, Ameritech Illinois respectfully urges the Commission to rule in its favor and to

approve Ameritech Illinois{] proposed interconnection agreement.

Dated: July 20, 2001 Respectfully submitted,
AMERITECH ILLINOIS
By:
Dennis G. Friedman Nancy J. Hertel
Mayer, Brown & Platt Ameritech [llinois
190 S. LaSalle Street 225 W. Randolph St.
Chicago, Illinois 60603 Chicago, Illinois 60606
(312) 701-7319 (312) 727-4517

10 Ameritech 1llinois sets forth no separate issue conceming section 2.0, 8.0, 9.0 or 11.0 of the appendix,

hecause they are not substantive.
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STATE OF ILLINOIS )

COUNTY OF COOK

VERIFICATION

L, Dennis G. Friedman, do on oath depose and state that the facts contained in the

foregoing document are true and correct to the best of my knowledge and belief.

Dennis G. Friedman

Attorney for Illinois Bell Telephone Company
d/b/a Ameritech Illinois

Subscribed and Sworn
to before me this 20th
day of July, 2001.

Notary Public
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CERTIFICATE OF SERVICE

I, Dennis G. Friedman, an attorney, hereby certify that I caused a copy of the foregoing
RESPONSE TO XO’s PETITION FOR ARBITRATION to be delivered to each person as
listed below via e-mail and overnight delivery on this 20th day of July, 2001.

Ross A. Buntrock

Kelley, Drye & Warren

1200 19th Street, N'W. - 4th Floor
Washington, DC 20036

David Gilbert

Administrative Law Judge
Illinois Commerce Commission
160 North LaSalle Street

Suite C-800

Chicago, IL 60601

Stephen J. Moore
Thomas H. Rowland
Rowland & Moore

77 West Wacker Drive
Suite 4600

Chicago, IL 60601

Carol Pomponio

Manager, Regulatory Affairs
XO Illinois, Inc.

33 West Wacker Drive
Chicago, IL 60601

Mary J. Stephenson

Office of General Counsel
Illinois Commerce Commission
160 North LaSalle Street

Suite C-800

Chicago, IL 60601

Dennis G. Friedman
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